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Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

2. Claims 14-17 are rejected under 35 U.S.C. 102(b) as being anticipated by Deike (USPN 
3,735,822). 

With respect to claims 14-17, Deike discloses a driver, the driver comprising: a body 
portion (61) in the form of a pipe having an elongated cavity; an impact member (63) welded to 
the body portion (61) adjacent an upper end thereof and disposed substantially normal to the 
elongated cavity, the impact member (63) having an upper surface and a radially opposed lower 
surface engageable with an upper end of an elongated object (64); the elongated cavity having a 
blind end within the body portion formed by the radially opposed lower surface of the impact 
member (63) and; and a pair of elongated handle (70) extending substantially parallel to the 
elongated cavity and spaced apart laterally from the elongated cavity. 

Claim Rejections - 35 USC §103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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4. Claims 1-5, 9 and 12 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Deike (USPN 3,735,822). 

With respect to claims 1-5, 9 and 12, Deike discloses a driver, the driver comprising: a 
pipe body portion (61) having an elongated cavity; an impact member (63) welded to the body 
portion (61) adjacent an upper end (63) thereof and disposed substantially normal to the 
elongated cavity, the impact member (63) being generally circular shaped, and having an upper 
surface and a radially opposed lower surface (65 and perimeter of recess containing 65) 
engageable with an upper end (64) of an elongated object (62), the surface area of the impact 
member (63) is greater than the cross-section of the body portion (61); the elongated cavity 
having a blind end within the body portion formed by the radially opposed lower surface of the 
impact member (63); and at least one elongated handle (70) attached the body portion (61), the 
handle (70) having a hand grip (71) and extending substantially parallel to the elongated cavity 
(46) and spaced apart laterally (68) from the elongated cavity. 

Deike discloses an impact member (63) having a circular shape, not a "rectangular" 
shape. It would have been obvious to one having ordinary skill in the art the time of the 
invention to modify the circular shape of the impact member to a rectangular shape, since 
applicant has not disclosed that such a shape solves any stated problem or is for any particular 
purpose and it appears that the invention would perform equally well with a circular impact 
member, as such a surface would likewise serve as an adequate surface for impact (see illustration 

below). 
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IMPACT SURFACE 




^ BODY PORTION ► 



5. Claims 6-8, 10 and 1 1 are rejected under U.S.C. 103(a) as being unpatentable over Deike 
(USPN 3,735,822). 

With respect to claims 6-8, 10 and 11, Deike teaches a driver, having a body portion (61) 
welded to an impact member (63), and a pair of handles (70) with a transverse portion (68) 
welded to the body portion via two gussets (69) welded to the body portion (61). While Deike 
does not teach the two gussets being welded to both the body portion (61) and the impact 
member (63\ It would have been obvious to one having ordinary skill in the art to locate the two 
gussets at the intersection of the body portion and the impact member, since it is has been held 
that rearranging parts of an invention involves only routine skill in the art. In re Japikse, 86 
USPQ 70. Furthermore, it appears the invention would work equally well if the two gussets are 
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located on the body portion or at the intersection of both the impact member and the body 
portion, as suggested by Applicant (page 9, lines 19-20) and disclosed by Deike. 

6. Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over Deike (USPN 
3,735,822) in view of Amicangelo (USPN 6,364,031). 

Deike discloses a driver including a pipe body portion (61) but does not disclose the pipe 
(61) having a slot. Amicangelo teaches a driver (10) having a pipe body (40) and an impact 
member (42, 44), with a slot (46) in the pipe (40) and remote from the impact member (42, 44). 
It would have been obvious to one having ordinary skill in the art at the time of the invention to 
further modify the driver of Deike to include the slot of Amicangelo for the purpose of 
facilitating the removal of an elongated article that has been driven into the earth (Amicangelo- 
column 6, lines 33). 

7. Claims 18-21 are rejected under 35 U.S.C. 103(a) as being obvious over Deike (USPN 
3,735,822). 

With respect to claims 18-21, Deike discloses a driver, having a body portion (61) welded 
to an impact member (63), and a pair of handles (70) with a transverse portion (68) welded to the 
body portion via two gussets (69) welded to the body portion (61) wherein the gussets serve to 
increase support of the connection of the handles with the body portion. Deike does not disclose 
the two gussets being welded to both the body portion (61) and the impact member (63). It 
would have been obvious to one having ordinary skill in the art to locate the two gussets at the 
intersection of the body portion and the impact member, since it is has been held that rearranging 
parts of an invention involves only routine skill in the art. In re Japikse, 86 USPQ 70. 
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Furthermore, it appears the invention would work equally well if the two gussets are located on 
the body portion or at the intersection of both the impact member and the body portion. 

Response to Arguments 

8. Applicant's arguments, see pages 4-5, filed October 24, 2005, with respect to the 
rejection(s) of claim(s) 1-13 under 35 USC 103(a) have been fully considered and are 
persuasive. Therefore, the rejection has been withdrawn. However, upon further consideration, 
a new ground(s) of rejection is made in view of Deike (USPN 3,735,822). 

9. Applicant's arguments filed October 24, 2005 with respect to claims 14-21 have been 
fully considered but they are not persuasive. 

Applicant's first argument is with respect to claims 14-17 and their rejection in view of 
Deike. Applicant argues the upper end of pipe (62) is contained within pipe (61), therefore 
preventing the upper end of pipe (62) from receiving impacts from a hammer. Applicant's claim 
language requires the upper surface of the impact member carried by a body portion to be 
positioned to receive impacts from a hammer, not that the upper surface of the elongated object 
be positioned to receive impacts from a hammer. While Deike discloses a dual concentric pipe 
apparatus, Examiner has identified the outermost pipe as the body (61) and the innermost pipe as 
the elongated object (62) received within the body (61) and subsequently driven towards a 
surface as a result of an impact received from the body (61). Deike is found to disclose the 
limitations of Applicant's invention as claimed. 

None the less, should one interpret the innermost pipe as the body (62) and the fence post 
as the elongated object (FP) received within the body (62), one can reasonably argue that 
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hammering the surface (63) of pipe (61) will innately transmit a force to the upper surface (64) 
of pipe (62), thereby driving the object (FP) into a surface. 

Applicant's arguments with respect to claims 18-21 are moot as they have been addressed 
by the above response. 



10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gloria R. Weeks whose telephone number is (571) 272-4473. 
The examiner can normally be reached on 8:30 am - 7:00 pm Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rinaldi I. Rada can be reached on (571) 272-4467. The fax phone numbers for the 
organization where this application or proceeding is assigned are (703) 872-9306 for regular 
communications and (703) 872-9306 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (571) 272-3700. 



Conclusion 




Gloria R Weeks 
Examiner 
Art Unit 3721 
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January 9, 2006 



